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Bail for Immigration Detainees is a national charity which provides training, legal advice, 

and representation to immigration detainees towards their release from detention.  We also 

engage in research, policy advocacy with government agencies, and strategic litigation.  

Our client base is drawn from the 5% or so of detainees in the UK who are held for longer 

than 6 months. Around 50% of all people held in detention in the UK have a criminal 

conviction, and some have lived in the UK for many years, often decades.  Some detained 

ex-offenders will have made protection claims at some point on their way through the 

criminal justice system. Ex-offenders are as likely as other detainees to be vulnerable by 

virtue of severe and enduring mental illness for example, or because they have been 

trafficked.  

 

Immigration bail is of course only an ‘alternative to detention’ for those who have already 

been detained.  We consider that alternatives to detention should have as their starting 

point not an unspecified and potentially unlimited period in detention, but a genuine 

presumption against detention in the first place, combined with reporting and other 

conditions where strictly necessary.   

 

Bail should, in BID’s view, be more properly characterised simply as a mechanism for 

enabling release from administrative detention with conditions attached, which are 

designed to ensure that contact with the authorities is maintained for the purpose of 

immigration enforcement.  In the UK these conditions will always include release to a 

specified address, and regular reporting to the Home Office, and may include electronic 

monitoring (‘tagging’) and the use of sureties. 

 

If the detained bail applicant is a former offender and still within his criminal justice release 

licence period, then licence conditions will also apply to release into the community, 

whether on immigration bail or otherwise, and the bailed detainee will be supervised in the 



 

community by their probation officer. Guidance to First-tier judges1 requires them to ensure 

that immigration bail conditions and licence conditions do not contradict each other. 

 

On sureties and guarantors, it is worth noting that it is not necessary in the UK to offer a 

financial recognisance or a surety in order to be released.  A programme such as the 

Toronto Bail Program – which offers a non-personalised guarantee and supervision for 

release on immigration bail – is somewhat at odds with the current UK system.  In the UK 

immigration judges require a personal connection between the detainee and any surety or 

guarantor, and it is the nature of this personal connection that comes under examination 

during a hearing.  Any shift to the widespread use of non-personalised guarantees and 

supervision would require a change in judicial guidance and judicial culture.  

 

This paper refers only to applications for release on bail to the independent immigration 

tribunal bail, the First-tier Tribunal (Immigration & Asylum Chamber), which receives 

between ten and twelve thousand applications for release on immigration bail each year. 

Between January and December 2013, the First-tier Tribunal (IAC) received 12, 248 bail 

applications, 37% of which were withdrawn, 41% were refused bail, and  22% granted 

release on bail.  Put another way, 2717 grants of bail were made against around 30,000 

people who left immigration removal centres during 20132.  

“In the year to September 2014, 29,151 people left detention…Just over a third of 

people leaving detention were detained for seven days or less (10,820). Of these, 

5,912 (55%) were removed, 4,621 (43%) were granted temporary admission or 

release and 92 (1%) were bailed. Of the 174 detained for 12 months or more, 77 

(44%) were removed, 54 (31%) were bailed and 39 (22%) were granted temporary 

admission or release.”3 

 

Bail is a remedy only for the minority of those passing through immigration detention in the 

UK each year, and most people are not detained long enough to prepare, lodge, and have 

heard a bail application. Home Office migration statistics4 demonstrate the greater reliance 

on bail as a means of getting released from detention by those detainees held for longer 

periods:   

“In the year to 30 June 2014, 36% of people leaving detention were detained for 

seven days or less, and of these, 1% were bailed, 38% were granted temporary 

admission or release, and 60% were removed.  Of those people leaving detention 

who had been detained for 12 months or more, 30% were bailed, 24% were 

granted temporary admission or release, and 44% were removed”.5    

 

                                                           
1
 Tribunals Judiciary, (2012), ‘Presidential Guidance Note No 1 of 2012: Bail guidance for judges presiding over immigration 

and asylum hearings’. Available at 
https://www.justice.gov.uk/downloads/tribunals/immigration-and-asylum/lower/bail-guidance-immigration-judges.pdf 
2
 The number of immigration detainees held in the prison estate was not included in published Home Office immigration 

statistics until November 2014. 
3
 Home Office, Immigration Statistics July to September 2014.  Available at 

https://www.gov.uk/government/publications/immigration-statistics-july-to-september-2014/immigration-statistics-july-to-
september-2014#detention-1  
4
 Source: Home Office, (updated 29 August 2014), Immigration Statistics April to June 2014.   

5
 Source: Home Office, Immigration Statistics - January - March 2014. Table dt_06 

https://www.justice.gov.uk/downloads/tribunals/immigration-and-asylum/lower/bail-guidance-immigration-judges.pdf
https://www.gov.uk/government/publications/immigration-statistics-july-to-september-2014/immigration-statistics-july-to-september-2014#detention-1
https://www.gov.uk/government/publications/immigration-statistics-july-to-september-2014/immigration-statistics-july-to-september-2014#detention-1


 

A person detained for, say, 6-12 months , won’t necessarily find it easy to get released on 

bail by the immigration tribunal, although the length of detention will likely and ultimately be 

the factor that leads to bail. The factors that tend to keep people in detention for longer 

periods such as an offending history, and lack of a travel document (typically glossed by 

the Home Office as non-cooperation with the removal process), are also those likely to 

militate against a decision by a tribunal judge to release on bail.  BID’s research shows 

that the issue of alternatives to detention barely features in bail hearings. 

 

Set against these perspectives, immigration bail is - or should be – instead viewed not as 

an alternative to detention but as a potential safeguard for detainees against arbitrary and 

indefinite detention, whether their detention is measured in weeks, months, or years, 

whether or not they have a legal representative, and whether or not they have an offending 

history.   In BID’s view, in view of the very long periods of detention now seen there is an 

ever-greater need for the immigration bail system to operate as a proper check on the use 

of detention, and for this to be reflected in structures and provisions that ensure fairness in 

bail outcomes. 

 

However, BID’s legal casework and our research6 into immigration bail decision making in 

the First-tier Tribunal (Immigration & Asylum Chamber) has identified barriers to fairness in 

the bail process, and hence to the process operating as a meaningful safeguard for 

detainees. Detainees experience numerous practical barriers to lodging an application for 

bail, starting with a lack of knowledge about the bail process, and including difficulties 

accessing legal advice throughout the full period of their detention and delays amounting 

to several months in acquiring a bail address from the Home Office.   

 

Barriers to fairness in the bail process itself arise from the treatment of applicants and 

interpreters, the service and content of Home Office documents, the actions of immigration 

judges at hearings, and from the bail decision-making process itself.  Our research found 

an overwhelming focus during bail hearings on the statutory grounds for refusal of bail 

(likelihood of offending, risk of harm to the public, and the likelihood of absconding).  

Alternatives to detention were discussed in only 6% of the bail hearings we studied in 

20127, despite guidance to judges that management options other than detention should 

be examined.  

 

Detainees should be able to bring their continued detention before the tribunal on a regular 

basis if detention becomes prolonged.  However, inadequate provision of legal advice and 

delays in provision of Home Office bail addresses are barriers to making regular bail 

applications, and both singly and together can lengthen the bail cycle considerably.   

 

Publicly funded immigration advice is provided in removal centres under an exclusive 

contracting arrangement with a small number of provider firms. BID’s bi-annual regular 

                                                           
6
 Bail for Immigration Detainees, (2010), ‘A Nice Judge on a Good Day: Immigration Bail and the Right to Liberty’, and Bail 

for Immigration Detainees, (2012), ‘The liberty deficit: long-term detention & bail decision-making. A study of immigration bail 
hearings in the First Tier Tribunal’.  Both reports available at http://www.biduk.org/162/bid-research-reports/bid-research-
reports.html 
7
 Ibid.  

http://www.biduk.org/162/bid-research-reports/bid-research-reports.html
http://www.biduk.org/162/bid-research-reports/bid-research-reports.html


 

surveys of detainees’ experiences of legal advice across the UK detention estate show 

delays, sometimes of two or three weeks, in getting initial appointments at these legal 

surgeries.  The requirement for legal aid providers to operate the statutory means and 

merits tests for legal aid in the UK result in large numbers of detainees, especially longer 

term detainees who are appeal rights exhausted, being left without legal representation 

and without assistance in applying for release on bail for weeks or months at a time, 

regardless of how many months or years they have been detained. 

  

Around 50% of BID’s represented clients can offer a private bail address to the tribunal, 

reflecting the long-term residence and rootedness in the UK of many of these clients.   For 

detainees unable to draw on these resources, delayed access to bail addresses also 

delays access to the bail process.   Detainees in BID’s caseload who must rely on the 

Home Office to grant them a Section 4 (1)(c) dispersal bail address are currently waiting 

on average for nearly 15 weeks to receive a bail address, without which they are unable to 

lodge an application for release on bail before the First-tier Tribunal.8 

 

Immigration bail system in the UK was not designed to deal with very long periods of 

detention or the assessment of criminal risk.  Despite this, criminal risk and absconding 

risk are foregrounded in bail hearings by the Home Office and First-tier judges. Decisions 

relating to personal liberty are being made by the Tribunal without the benefit of up to date 

professional risk assessments or offender management information, as these are simply 

not passed on to the Tribunal judiciary or applicants and their representatives by the Home 

Office.  There can be no meaningful consideration by the immigration tribunal of 

alternatives to detention for ex-offenders without offender management information.   

 

To date, decisions on the release from detention of ex-offenders are also made without the 

benefit of training for First-tier judges on the correct assessment of criminal risk on release.  

As a result, responses to offending behaviour by immigration judges are not calibrated with 

the same degree of nuance as their judicial colleagues in the criminal justice system.  The 

Home Office does not publish data on overall rates of re-offending by immigration bailees. 

Individuals may spend longer – sometimes by many multiples - in immigration detention 

than their criminal custodial sentence, in part because decisions are made by the tribunal 

not to release on bail.  

 

Neither HM Courts & Tribunals Service nor the Home Office publishes data on the rate of 

absconding (failure to answer bail) by bailees.  The only available indicator, which applies 

only to those grants of bail where the detainee offered a surety, is that there were 38 bail 

forfeiture hearings9 during the period to January to December 2013. During this same 

period 12,248 applications for release on bail were heard in full or in part.   

 

                                                           
8
 The average (mean) total time taken by the Home Office to conclude the Section 4 (1)(c ) application process from 

application to grant letter (where standard dispersal accommodation (SDA) granted) for all types of case): 103.13 days (14.7 
weeks), range 5-503 days (1-71.86 weeks). Source:  Bail for Immigration Detainees, (2014), ‘No place to go: delays in Home 
Office provision of Section 4(1)(c) bail accommodation’.  Available at http://www.biduk.org/980/news/new-bid-report-on-bail-
address-delays-no-place-to-go-delays-in-home-office-provision-of-section-41c-bail-accommodation.html  
9
 Source: HM Courts &Tribunals Service, ‘Bail management information period April 2012 to March 2013’ & ‘Bail 

management information period April 2013 to December 2013’, produced for HMCTS Presidents’ stakeholder meeting. 

http://www.biduk.org/980/news/new-bid-report-on-bail-address-delays-no-place-to-go-delays-in-home-office-provision-of-section-41c-bail-accommodation.html
http://www.biduk.org/980/news/new-bid-report-on-bail-address-delays-no-place-to-go-delays-in-home-office-provision-of-section-41c-bail-accommodation.html


 

More recently the Immigration Act 2014 has removed the independence of First-tier 

Tribunal in certain bail matters.  The Immigration Act 2014 introduced restrictions on 

release on immigration bail, which BID opposed throughout the passage of the Bill through 

parliament.  The Act provides that the First-tier Tribunal must dismiss an application for 

bail without a hearing if bail has been refused within the last 28 days and the applicant 

cannot demonstrate a “material change in circumstances”.   All judicial discretion during 

this period has been removed.  

 

The provision means that immigration detainees may have to wait in administrative 

detention for up to 28 days before making a new application for release, even in cases 

where the First-tier Tribunal has made a procedural error, engaged in conduct amounting 

to a material error of law, or there has been an error of local knowledge on the part of the 

Tribunal.   Research by BID10 shows that this happens often enough for this new provision 

to be unsafe, since it fails to allow the First-tier Tribunal to rapidly correct its own errors by 

means of a new bail application heard within a few days.   

 

This new provision trivialises both the fact and effect of immigration detention.  Detainees 

in this position may have been held for months or years in detention.  The senior courts in 

the UK have indicated that even very short periods of detention – sometimes a matter of 

days - may be found to be unlawful under certain circumstances.  

 

In addition, this provision erects a further barrier to the First-tier Tribunal for the 45% of 

detainees interviewed by BID in May 201411 who have no legal representative, and those 

detainees whose English is poor or non-existent. These detainees may in fact have new 

grounds or a change of circumstances but their applications for release on bail may be 

dismissed without a hearing if they lack the ability to demonstrate this.  

 

Section 7 (2) of the Immigration Act 2014 removes the discretion of the First-tier Tribunal 

to grant bail in the majority of cases where removal directions are in force which require 

the individual to be removed within 14 days, unless the Home Office (the detaining power) 

consents.  This provision makes the Secretary of State the only adjudicator in immigration 

bail applications for the fourteen days prior to the proposed date of removal once removal 

directions are set.  But as anyone who works with detainees will know, the service of 

Removal Directions does not inevitably result in removal from the UK, and Removal 

Directions are often cancelled by the Home Office only to be set again, sometimes 

repeatedly over several months.   

 

In BID’s view the presumption of liberty is not displaced by imminence of removal, but this 

new provision seeks to do just this.  Both new provisions allow the Secretary of State to 

override decisions of the independent First-tier Tribunal to release on immigration bail, 

when she herself is always a party in such cases.   

                                                           
10

 Bail for Immigration Detainees, (2012), (‘The Liberty Deficit: long term detention and bail decision making: a study of 
immigration bail hearings in the First-tier Tribunal’.  Available at http://www.biduk.org/162/bid-research-reports/bid-research-
reports.html  
11

 Bail for Immigration Detainees, (2014), ‘Summary: BID surveys of levels of legal representation for immigration detainees 
across the UK detention estate carried out between November 2010 and May 2014’. Available at 
http://www.biduk.org/162/bid-research-reports/bid-research-reports.html  

http://www.biduk.org/162/bid-research-reports/bid-research-reports.html
http://www.biduk.org/162/bid-research-reports/bid-research-reports.html
http://www.biduk.org/162/bid-research-reports/bid-research-reports.html


 

 

Bail decision-making as currently delivered in the immigration tribunal in the UK is certainly 

fast and efficient, but it is not, in BID’s view, necessarily accurate or fair.  If immigration bail 

is labelled as an alternative to detention then it should be viewed as an alternative that is 

ever more difficult to access, and increasingly hedged in by restrictions imposed by the 

detaining power.   In BID’s view the safeguards against arbitrary detention in the UK that 

could be provided by an application to the First-tier Tribunal for release on immigration bail 

are still failing, and the barriers to fairness in the immigration bail system are significant 

and systemic.    

 

 

 

 

 

 

 

 

   


