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 Context  

 The notion of immigration detention  

 What are alternatives to detention and what 

do they seek to address?  

 Legal framework on alternatives to 

detention   

 Applicable treaties 

 Freedom of movement as a principle and 

permissible restrictions  

 Right to liberty and security: detention as an 

exception  

 Defining alternatives to detention in EU 

law  

 The obligation to examine alternatives to 

detention     

INTRODUCING THE NOTION 

OF ATD IN EU POLICY-

MAKING: OUTLINE  



IMMIGRATION DETENTION  

 

WHAT IS IMMIGRATION DETENTION? 

This term is not defined as such 

in international or EU law. In 

practice, immigration detention: 

•Concerns a wide range of third 

country nationals regardless of their 

status (including people in need of 

protection such as asylum seekers, 

children and victims of trafficking) 

• Can take place in a variety of 

places (specialised centres, 

airports, prisons etc.) 

Most importantly, it refers to 

detention on the basis of 

administrative law provisions and 

not criminal detention.  



“Immigration detention” under EU law is 

regulated by two distinct legal regimes: 

 

1. Detention of asylum seekers  

 

Reception Conditions Directive [Directive 

2003/9/EC; recast Directive 2013/33/EU] 

   Art. 2(h)  “confinement of an applicant by a 

Member State within a particular place, 

where the applicant is deprived of his or her 

freedom of movement” 

Asylum Procedures Directive [Directive 

2005/85/EC; recast Directive 2013/32/EU] 

Recast Dublin Regulation [Regulation No 

604/2013] 

2. Pre-removal detention 

Return Directive [Directive 2008/115/EC] 

INTRODUCTORY ELEMENTS 

THE EU LEGAL 

FRAMEWORK ON 

IMMIGRATION DETENTION 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:031:0018:0025:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:031:0018:0025:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0033
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0033
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:031:0018:0025:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0032
../eur-lex.europa.eu/legal-content/EN/ALL
../eur-lex.europa.eu/legal-content/EN/ALL
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:348:0098:0107:EN:PDF
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In EU law, although “alternatives to 

detention” is not specifically defined, 

the term can be understood as:  

  
Non-custodial measures 

applicable to those 

exceptionally liable for 

detention and which respect 

fundamental rights. Although 

they may include  limitations  

on the freedom of movement, 

they cannot amount to 

deprivation of liberty. 

WHAT ARE ALTERNATIVES 

TO DETENTION IN THE EU 

LEGAL FRAMEWORK? 



WHAT ISSUES DO 

ALTERNATIVES TO 

DETENTION SEEK TO 

ADDRESS? 

RESEARCH HAS SHOWN THAT: 

Detention constitutes a high 

interference with the individual’s 

human rights. 

Detention creates negative 

consequences on the mental & 

physical health of the detainee. 

Detention is costly for the State. 

Detention does not increase 

compliance, does not always help 

achieve the aims pursued by the State, 

does not act as a deterrent. 
 

 

  

video on migrant testimony on detention 

“In the night time I can’t sleep, 
and you don’t have anyone to go 
to; and you don’t have anywhere 
to go out, and get some fresh air, 
and maybe have a walk or 
something, we are just inside. I 
think that really is depressing.” 



HOW DO ATD ADDRESS 

THESE ISSUES? 

RESEARCH HAS SHOWN THAT 

COMPARED TO DETENTION, 

ALTERNATIVES: 

  Are more Human Rights compliant. 

Avoid the most negative effects of 

deprivation of liberty on the 

individual’s health. 

Cost less than running detention 

facilities. 

Can be more efficient. If combined 

with individualised follow-up and 

adequate support, they were found to 

increase compliance. 



WHY IMPLEMENT ATD? 

 BECAUSE  IT IS: 

 A legal obligation to examine more 

lenient measures before resorting to 

detention. 

 A policy choice to reduce the 

negative impact of detention on the 

individuals concerned and to respect 

their human rights. 

 

 “[a] way to achieve effective 

migration management, while 

protecting the rights and dignity of 

migrants”. 

 R. Sampson and G. Mitchel 



LEGAL FRAMEWORK: 

APPLICABLE TREATIES  

• EU asylum policy must respect the 1951 

Refugee Convention (Art. 78, TFEU; Art. 18, 

EU Charter) 

 

• Obligations arising out of the 1951 Refugee 

Convention  

 

Refugee status is declaratory  

Levels of attachment in the Convention: 

Subject to a state’s jurisdiction  

Present in the territory 

Legally present 

Lawfully staying 

Lawfully residing   

  

The higher the level of attachment the more 

rights refugees have access to  

 

Asylum seekers = ‘present in the territory’, 

‘legally present’ 

 

 



LEGAL FRAMEWORK: 

APPLICABLE TREATIES  

• All EU Member States are also parties to the 

ECHR. While the Convention does not 

recognise a right to asylum as such, ECtHR’s 

jurisprudence has a bearing on the rights of 

refugees and migrants across Europe. 

• EU Charter (Art. 52§3) : so far as the rights 

correspond to rights guaranteed by the ECHR, 

the meaning and scope of those rights are the 

same as those laid down by the latter 

Convention.  

This is however a threshold and not a barrier: 

Union law may provide for more extensive 

protection.  

• EU Charter (Art. 53): EU MS are also bound 

by international law obligations to respect 

human rights, which cannot be restricted or 

adversely affected by the EU Charter 

provisions.  

Where international law establishes a higher 

level of protection, neither obligations under 

the Charter, nor those under the ECHR can 

negate it. 



  

 Presumption in favour of personal liberty but no 

absolute protection against deprivation of liberty. 

 

 

 

 

 

 

 

 

 

 Deprivation of liberty needs to be distinguished 

from restrictions on the freedom of movement. 

 In order to determine whether someone has been 

deprived of their liberty a range of criteria must be 

taken into account such as the type, duration, 

effects and manner of implementation of the 

measure in question.  

 

 The difference between these two concepts is 

one of degree or intensity, not one of nature or 

substance. 

RESTRICTIONS ON THE 

FREEDOM OF MOVEMENT  

“ It is not the deprivation of liberty itself that 

is disapproved of but rather that which is 

arbitrary and unlawful. ” 

M. Nowak, former Special Rapporteur on torture and other 

cruel, inhuman or degrading treatment or punishment. 



• The recast Reception Conditions Directive 

confirms the principle of freedom of movement 

for asylum seekers. (Art 7 rRCD). 

• The directive recognises some permissible 

restrictions on freedom of movement. 

• However, these must never reach the level of 

deprivation of liberty which is regulated by a 

different set of provisions (Arts 8-11 rRCD). 

• Although not stated explicitly, freedom of 

movement is also the principle in case of 

return as deprivation of liberty can only take 

place if other sufficient but less coercive 

measures cannot be applied effectively in a 

specific case. (Art. 15, para 1 Returns Dir.)  

 

Asylum seekers should be allowed to 

live in the community or in designated 

centres where services are provided 

centrally while waiting for the result of 

their application. 

THE EU LEGAL FRAMEWORK ON 

THE  FREEDOM OF MOVEMENT 

FREEDOM OF MOVEMENT  

AS A PRINCIPLE 



PERSONAL LIBERTY AS  

A FUNDAMENTAL RIGHT 

 The right to liberty and security is guaranteed in 

International, European and EU law as 

fundamental to a democratic society. 

 The right to liberty concerns the physical liberty 

of the person; its aim is to ensure that no-one is 

arbitrarily dispossessed of this liberty.  

Article 5 ECHR  

Article 6 EUCFR 

Article 9 ICCPR 

EU Member States have to implement their 

asylum and migration policies in respect of these 

norms.  
 

Article 31 1951 Geneva Convention 

 In addition,  the 1951 Geneva Convention 

includes a no-penalty clause for refugees on 

account of their illegal entry or presence. 



 The notion of arbitrariness includes compliance 

with the law but goes beyond lawfulness. 
 

 

 

 The notion of arbitrariness requires detention to 

be necessary and proportionate. 

 
Necessity test  

National authorities have to verify whether less coercive 
measures could achieve the same ends. 

 
 

Proportionality test  
 A fair balance must be struck between the protection of 

the public interest and the protection of an 
individual’s fundamental rights. 

 

 In this context, the question of whether or not to 

implement an alternative to detention arises. 

THE NOTION OF 

“ARBITRARINESS” 



DETENTION AND 

ALTERNATIVES  

IN THE RECAST RCD 

set of procedural guarantees (Art. 9, Rec. 15) 

SAFEGUARDS ON DETENTION OF 

ASYLUM SEEKERS IN THE RRCD 

A person cannot be held in detention for the sole 

reason that he or she is an applicant  (Art.8§1) 

obligation to apply a necessity and proportionality test 

(Art. 8§2, Rec. 15) 

explicit obligation to conduct an individualised 

assessment in each case 

alternatives have to be developed and considered 

(Art.8§4, Rec. 20) 

exhaustive list of detention grounds (Art. 8§3) 

timeframe: “as short a period as possible” (Art. 

9§1, Rec. 16 on ‘due diligence’) 



DETENTION AND 

ALTERNATIVES  

IN THE RECAST RCD 

The detention grounds are broadly defined. 

Detention of asylum seekers can take place 

in prison accommodation; (Art. 10 § 1)  

Some basic guarantees are provided for 

vulnerable asylum seekers; (Art. 11 § 1) 

The detention of unaccompanied children is 

permissible “in exceptional circumstances” 

(Art. 11 § 3) 



DETENTION AND 

ALTERNATIVES IN THE 

RETURNS DIRECTIVE  

Returns Directive (Art.15§1) 

Aims: Preparation of the return and/or 

the execution of the removal process 

In particular when: risk of absconding or 

acting to avoid or hamper the return  

Only when other less invasive measures 

cannot be applied effectively (principles of 

necessity and proportionality)  

SAFEGUARDS ON DETENTION OF 

IRREGULAR MIGRANTS IN THE RD 

The use of detention should be limited 

and interpreted narrowly  



• In both frameworks (return and asylum), there is an obligation to 

examine alternatives to detention first. Detention is considered as 

an exceptional measure of last resort. 

• Both instruments point to an individualised assessment in 

compliance with the principles of necessity and proportionality. 

• Both instruments establish a number of procedural guarantees. 

However, the provisions relating to vulnerable individuals have the 

potential to fall short of effectively safeguarding their rights. 

• Alternatives to detention should respect the fundamental human 

rights of applicants. 

EU FRAMEWORK 

MAIN POINTS 



FOCUS ON ALTERNATIVES 

TO DETENTION IN THE 

RECAST RCD 

Explicit obligation to consider less 

coercive alternative measures. 

Rules concerning alternative 

schemes must be established in 

national legislation. 

A non-exhaustive list of schemes are 

mentioned: regular reporting to the 

authorities, the deposit of a financial 

guarantee, or an obligation to stay at 

an assigned place. 

Alternatives should be“non-custodial”; 

must respect the fundamental human 

rights of applicants. 



FOCUS ON ALTERNATIVES 

TO DETENTION IN THE 

RETURNS DIRECTIVE 

SHARE YOUR EXPERIENCE: 

 

ARE VULNERABLE INDIVIDUALS 
HELD IN THE FRAMEWORK OF 
RETURN? 
HOW OFTEN? 

Detention as the exception (only if less 

coercive measures cannot be applied 

effectively). 

Obligation to consider alternatives to 

detention both before resorting to 

detention and when examining the 

possibility to extend detention. 

No explicit mention of compatibility 

with fundamental rights but general 

human rights clauses apply. 

No explicit examples of alternatives  

to detention in the form of an open-

ended list. 



WHAT ARE ALTERNATIVES 

TO DETENTION IN THE EU 

LEGAL FRAMEWORK? 

ATD IN THE EU:  

Must only be applicable to those 

exceptionally liable for detention on the basis 

of one of the detention grounds. 

Must be non-custodial measures which 

respect the fundamental rights of asylum 

seekers. 

Must be detailed in national legislation; 

practice is not enough. 

Must enable those under an ATD to live 

either in the community or in designated 

places but without being deprived of their 

liberty. 

May include some limitations on the 

freedom of movement of individuals 

subject to them. 

May be of different degrees of coerciveness.  



ATD IN THE EU ARE NOT: 

Restrictions on the freedom of  

movement applicable to all asylum  

seekers, e.g. curfew in a reception centre. 

Conditions imposed on individuals 

during their voluntary departure 

period during which they are not liable 

to detention. 

Tolerated stay for those who cannot be 

returned. 

Better detention conditions.  

WHAT ARE ALTERNATIVES 

TO DETENTION IN THE EU 

LEGAL FRAMEWORK? 

. 



OVERVIEW OF THE RESEARCH 

FINDINGS  

 

 Confusion around the content of the 

term (deprivation of liberty in spaces 

other than detention facilities, 

postponement of removal due to no 

prospect of removal understood as 

alternatives).  

 

 ATD underused: more developed during 

return than asylum procedures, used 

more often when people already in 

detention, only for specific groups (e.g. 

families).  

 

 ATD in law but in some cases their 

implementation is poorly regulated (=> 

lack of consistency in application).  

 

 

 

 

 

 

 



CONCLUSIONS 

 National authorities should reach a common understanding of what constitutes an 

alternative to detention on the basis of EU law and prevent the establishment of 

alternative forms of detention as alternatives to detention. 

 

 Housing arrangements for families with children and for separated children should 

be developed to avoid placing them in detention. However, this should not 

hamper the development of alternatives to detention for other groups. 

 

 According to the amended legal framework, the concrete implementation of 

alternatives needs to be regulated in law. Furthermore, developing policy 

guidelines could familiarise national administration with their content and ensure 

consistency in their application.  

 

 Towards a minimum core of fundamental rights for every individual, regardless of 

their status, in the name of human dignity?  [ECSR→CEC v. Netherlands and 

FEANTSA v. Netherlands; CJEU→ Abdida]   



THANK YOU 

liliantsourdi@gmail.com 

 


