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Failure by Design? On the Constitution of EU 
Solidarity
Gregor Noll 
Chair of International Law, Faculty of Law, Lund University
Gregor.Noll@jur.lu.se 

How to Research Solidarity

I shall introduce this paper by considering how our 
way of framing the question of solidarity in legal re-
search implies a community, and therewith a political 
choice of sorts. More often than not, we do not choose 
consciously, as the mapping of our choices would 
mean so much work. Then again, terms as “solidari-
ty” are intermediary terms in the sense that they lack 
the precision of ordinary legal norms while still be-
ing part of binding law ‘in some sense’. In what sense, 
then? We perform well-rehearsed moves: Article 80 is 
hardly sufficiently concrete to oblige states to do any-
thing particular, but material enough to be more than 
a nullity. This calls for a procedure to make sense of 
the discretion it mandates. 

Solidarity: History of a Concept

The prevailing interpretation is that Article 80 TFEU 
concerns solidarity between Member States only, and 
not solidarity between Member States and refugees, 
or Member States and other recipient states in crisis 
regions (think Lebanon and Jordan, who are carrying 
a disproportionate burden in the reception of Syrian 
refugees). But the term “solidarity” is pointing in the 
opposite direction. 

The term has its roots in Roman civil law, referring 
to the relationship between a creditor and a group of 
people responsible for the debt. In joint and several 
liabilities, the creditor can demand payment of the 
whole debt from any one of the debtors at any time, 
not just that particular debtor’s share of the debt. Sol-
idarity thus increases the chance of a debt being paid. 
How the debtors among themselves handle the situa-
tion when the creditor has demanded payment from 
one of them, is another question. 

As a contrast to the Roman legal solidarity, I shall ex-
plain how 19th Century positivists developed a con-
cept that I term French social solidarity. While Ro-
man legal solidarity is based on an ex ante contract 
between creditor and debtor, French social solidarity 
is based on the real existence of a social organism.
 
Why	Article	80	TFEU	is	Bound	to	Fail

If we read Article 80 through the original Roman law 
meaning of solidarity, we see that this limited scope 
is very problematic indeed. In the Roman law of ob-
ligation, solidarity presupposes a contract between a 
creditor and a debtor. By letting “the principle of sol-
idarity” govern no more than relations “between the 
Member States”, the drafters of Article 80 TFEU dis-
tanced themselves from this concept of solidarity.

Here is my proposal for a reading of Article 80 TFEU. 
With the failure of the 2004 Treaty Establishing a 
Constitution for Europe in French and Dutch refer-
enda, the EU was thrown back into being the piece-
meal functional alliance on nation-statist grounds 
that it had been trying to emancipate itself from so 
long. If anything, the de-constitutionalization by ref-
erendum suggested that no social organism existed at 
a pan-European level. If you are an EU policy maker 
and you were just denied a constitution by a couple 
of obstinate peoples, conjurations of solidarity are the 
second-best way forward. Hence the EU gestured at 
the existence of a European social organism through 
a number of solidarity clauses in the Lisbon Treaty – 
amongst them, Article 80 TFEU. The social organism 
implied in these solidarity clauses is a competitive 
venture: an alternative to the social organisms implied 
in the nations of the Member States. 

So why does Article 80 TFEU fail? The simple answer 
is that French 19th Century solidarism is based on 
the experience of the French revolution – an empir-

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
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ical corroboration that an informal social organism 
can overpower any Ancien regime, regardless how 
well-established it is in the formal sense. Nowhere 
does the EU ever come close to this: its history is a 
result of dirigism from above rather than emergent 
from below. If we think like French 19th Century pos-
itivists, there is simply no social organism in evidence 
here, and the use of the label “solidarity” in the treaties 
is a meaningless appropriation of a historical experi-
ence particular to the French nation state.
My point is that Article 80 TFEU is so contradicto-
ry in its legal construction that it cannot lead to any 
practical results – neither in policy nor in front of the 
EU Court of Justice.

Article	80	Compared	 to	Other	Solidarity	
Provisions

May other provisions in primary law help in an effort 
to read Article 80 TFEU? Roman legal solidarity as 
well as French social solidarity might provide a back-
drop against which these provisions may be analysed. 

Amongst the EU’s “Common Provisions” set out at 
the beginning of the TEU, Article 3(3) offers a first 
use of the very term we are preoccupied with:

[The Union] shall promote economic, social and 
territorial cohesion, and solidarity among Member 
States. 

This is arguably a transmutation of French social sol-
idarity in the sense that it eclipses nation-statist sol-
idarity. The use of the verb “promote” suggests that 
there is no hard obligation between creditor and debt-
or at work in this provision, and that Roman legal sol-
idarity is completely absent in this norm. My reading 
in line with the logic of French social solidarity would 
be that there is no social organism at the EU level just 
yet, but to the extent the EU sees it emerging, it has to 
be promoted. So an obligation under Article 3(3) TEU 
would only kick in if a “positivist” analysis shows a 
European people to have emerged. That is quite a tall 
order indeed. 

Looking back at my analysis of Article 80 TFEU now, 
it appears that the same interpretation is valid for that 
provision. The solidarity norm in Article 80 TFEU 
will only provide a hard obligation on Member States 
and the Union if and only if a European people has 

been shown to have emerged. It is unlikely, though, 
that this Article has been drafted with such long fore-
sight. 

To corroborate my point that the drafters simply were 
not on top of the concept they used, let me add an 
analysis of Article 42(7) TEU and of Article 222 TFEU 
in order to show that the use of solidarity language is 
equally misplaced there.

Can European Solidarity be Provoked?

We should take a look at the policy gamble current-
ly performed by the German government. In short, 
Germany and its asylum procedure is kept accessi-
ble to certain nationalities of asylum seekers moving 
north across the Balkans and Germany has been the 
main recipient of 2015/16 arrivals in Europe in total 
numbers. So far, Chancellor Merkel has withstood 
domestic pressures to adopt stronger deflective pol-
icies, while agreeing to various asylum law packages 
downgrading protection. Even though Germany has 
quite some weight to toss around in the Council, its 
attempts to bring about more tangible forms of EU re-
sponsibility sharing have been a failure so far. 

It is helpful to read this through French solidari-
ty thinking, in particular Léon Duguit. Assume that 
Chancellor Merkel believes in the existence of the 
European people as one organism whose very surviv-
al depends on “solidaristic” behaviour. Duguit holds 
that the law can very well be out of sync with organic 
solidarity, and that it is organic solidarity that will pre-
vail in the end. What the Merkel government has been 
doing since mid-2015 could be cast as a provocation 
of organic solidarity. That other Member States resist 
her attempts to make more “solidaristic” laws might 
be just a symptom that EU law indeed is out of touch 
with its factual base. If she thinks as Duguit, there is 
no other alternative for her but to insist, lest she be 
prepared to forgo the survival of the European people 
as a solidarity organism. 

It is indicative that EU articulations of solidarity 
make no sense under either Roman legal solidarity of 
French social solidarity traditions, but that her policy 
does, for all its practical limitations. Whether that is 
enough for it to succeed is quite another matter. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012M/TXT&from=EN
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Intra-EU solidarity and the implementation of 
the EU asylum policy: a refugee or governance 
‘crisis’?
Evangelia (Lilian) Tsourdi
Université libre de Bruxelles and Université catholique de Louvain, Belgium

1. EU’s ‘refugee crisis’ as an implementa-
tion governance crisis 

The last year was marked by the implosion of EU’s asy-
lum system. The EU ‘refugee crisis’ is certainly a crisis 
for the refugees themselves who embark on perilous 
journeys in order to reach the EU territory in a clan-
destine manner and thereafter face dire humanitarian 
conditions in several parts of the Union. Keeping this 
background and intense human suffering in mind, 
this short paper is concerned with the perspective of 
the EU refugee crisis as an asylum policy governance 
crisis, notably in what concerns the implementation 
stage. The issue of solidarity and fair-sharing of re-
sponsibility between Member States rests at the core 
of this line of analysis. I critically assess the initial as-
sumptions around the implementation of the policy, 
the picture revealed after the conclusion of the second 
stage of legislative harmonisation, and finally the lat-
est set of 2015 measures, with a focus on those estab-
lishing people-sharing arrangements. 

2. Implementation of the EU asylum poli-
cy: ‘initial assumptions’

The initial assumption for the operationalisation of the 
EU asylum policy was that it would happen through 
the rather ‘classical’ model for the administration of 
policies when competence is shared between the Un-
ion and Member States. Namely, each Member State 
was expected to hold the primary responsibility to im-
plement at national level the legal rules that had been 
harmonised at EU level. These norms created a num-
ber of obligations, such as running a functioning and 
well-resourced asylum system, including the provi-
sion of adequate material reception conditions and an 
effective determination system. Asylum procedures 
would lead to a national determination outcome; if it 
were positive it would be valid at national level, if it 

were negative, it would be valid throughout the EU. 
Recognised beneficiaries did not enjoy freedom of 
movement rights, in the sense of an authorisation to 
legally settle and work in Member States other than 
the one that had granted a residence permit for pro-
tection grounds. In such a conception, ‘burden-shar-
ing’ was mainly realised through ‘sharing of norms’. 
This was expected, somewhat naively, to have in and 
of itself a double effect. Legal harmonisation would 
ensure that inequalities would not persist in practice, 
thus taking away the incentive from asylum seekers 
to move between Member States. Common minimum 
standards were also expected to ensure that Member 
States would not compete with each other in deflect-
ing protection obligations by going below the agreed 
minimum. 

In this initial stage of development, part of the asylum 
measures were explicitly conceptualised as ‘direct-
ly related flanking measures’ to the aim of ensuring 
free movement of persons.1 This was the case for an 
administrative component of the asylum policy, the 
Dublin Regulation, which governed the allocation of 
responsibility for asylum applications between the 
Member States. One member state was to be responsi-
ble for each application. The regulation provided a hi-
erarchy of criteria for identifying the responsible state, 
in principle the state primarily responsible for the per-
son’s presence in the EU. In effect, this usually means 
the state first entered. As many refugees travel without 
visas, making air travel to the EU virtually impossible, 
this tends to shift the EU’s aggregate responsibility for 
refugees toward states at its eastern and southern pe-
riphery and would have left these Member states bear-

1 See Treaty Establishing the European Communi-
ty, OJ C 325 [henceforth: TEC Amsterdam], Article 
61(a) read in conjunction with Articles 63(1)(a) and 
63(2)(a).

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003L0009
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003L0009
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32005L0085
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003R0343
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ing the bulk of that responsibility-had the Regulation 
been dutifully applied. 

The measures that were put in place in this first pe-
riod to offset imbalances2 were rather meagre. They 
mainly consisted in re-allocation of funds, through 
the European Refugee Fund, that only partially cov-
ered national expenses incurred in this field. For the 
rest, responsibility-sharing was more seriously con-
templated in exceptional circumstances that would 
call for the operationalisation of the Temporary Pro-
tection Directive. This is an extremely brief and rather 
simplified presentation of the initial implementation 
construct. However, it is not hard to discern the ‘sys-
temic deficiencies’ in terms of responsibility-sharing 
in the operationalisation of EU’s asylum policy. 

3. Implementation of the EU asylum poli-
cy: ‘what happened next’

What resulted from this implementation construct 
has been well documented and analysed in a wealth of 
other research undertaken by academia, civil society 
and think tanks. In a nutshell, divergent recognition 
rates, uneven distribution of responsibilities, struc-
tural deficiencies in national asylum systems, inabil-
ity and unwillingness to implement standards and the 
prevalence of mistrust among Member States were 
some of the symptoms plaguing EU’s asylum policy. 
In the meantime, EU’s ambition remained high. After 
the adoption of the first generation instruments, the 
goal was that of the establishment of a ‘Common Eu-
ropean Asylum System’ (hereafter CEAS), and it was 
acknowledged that further legal harmonisation alone 
would not bring about this result. Another piece of 
research critically analyses in detail the incremental 
development of the elements of CEAS other than leg-
islative harmonisation.3 I will focus here on another 
perspective, that of the ensuing picture in terms of the 

2 Those were based on TEC Amsterdam, Article 
63(2)(b) which directed the EU legislative bodies to 
adopt measures ‘promoting a balance of effort be-
tween Member States in receiving and bearing the 
consequences of receiving refugees’.
3 P De Bruycker and E Tsourdi, ‘Building the Com-
mon European Asylum System beyond Legislative 
Harmonisation: Practical Cooperation, Solidarity 
and External Dimension’ in V. Chetail, P. De Bruy-
cker & F. Maiani (eds.), Reforming the Common Eu-
ropean Asylum System: The New European Refugee 
Law (forthcoming, Brill/Martinus Nijhoff 2016).

governance of implementation in the so-called ‘sec-
ond stage of development’ of CEAS, which could be 
summarised as follows. 

Firstly, legislative harmonisation was further en-
hanced. Overall, it can be concluded that this later 
round of legislative harmonisation brought about 
moderate improvements in different areas: coherence 
between asylum instruments and the level of harmo-
nisation, as well as adherence with fundamental rights 
and with international refugee law norms. However, 
the amended instruments failed to move beyond the 
initial policy confines and to include provisions that 
would have helped render the system cogent by alter-
ing the envisaged model of implementation in order 
to introduce significant elements on fair responsibil-
ity-sharing. 

Notably, no fundamental reform of the system’s re-
sponsibility-allocation mechanisms was undertaken, 
despite the mounting criticism of the Dublin Regula-
tion’s shortcomings. Moreover, no measures were tak-
en to realise the Lisbon Treaty’s call for the creation 
of a ‘uniform status of asylum for nationals of third 
countries, valid throughout the Union’.4 Logically, this 
would entail mutual recognition of positive asylum 
decisions and the transfer of protection statuses be-
tween the Member States. The limited amendments 
to the Long-Term Residents Directive have not ad-
dressed any of the above issues. 

Practical co-operation between national asylum ad-
ministrations did gain prominence and culminated in 
the establishment of an EU agency, the European Asy-
lum Support Office (EASO). In a nutshell, although 
it carries within it great potential, the agency is re-
strained through its budget, mandate and governance 
structures. Hence, I would argue that the creation 
of EASO did not mark a radical departure from the 
classical model of implementation, and responsibility 
continued to primarily rest with individual Member 
States. The type of activities envisaged in the Regula-
tion are beneficial but cannot address structural de-
ficiencies, or offset imbalances in the distribution of 
responsibility between different Member States.

Sharing of financial resources evolved as well with the 
creation of the Asylum, Migration and Integration 
Fund. Several positive developments can be discerned 
such as: establishment of multi-annual planning; 

4 See TFEU, Art 78(a). 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/temporary-protection/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/temporary-protection/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0051
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014R0516
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014R0516
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stronger incentives for Member States to participate 
to refugee resettlement initiatives; lowering the level 
of co-financing, or even completely doing away with 
that requirement in emergency situations. Neverthe-
less, the amounts are distributed taking into account 
certain indicators that are calculated on the basis of 
absolute, rather than relative figures, and therefore fail 
to take into account the actually perceived ‘burden’ of 
each Member State in running an asylum system.5 In 
addition, the Fund still is conceived in such manner 
that the current amount of EU funding only covers a 
rather moderate percentage of the costs actually in-
curred by each Member State in this area. 

Physical solidarity, meaning the intra-EU transfer 
of asylum seekers or protected persons between EU 
Member States was extremely limited and underde-
veloped prior to the 2015 measures. It was applied on 
a small scale through ad-hoc initiatives of a voluntary 
nature that were undertaken exclusively in Malta. 
Very concretely, 227 individuals, mainly protection 
beneficiaries but also asylum seekers, were relocated 
from Malta in 2011 and 356 places were pledged for 
the second phase of the project in 2012.6 Intra-EU re-
location initiatives had been limited to such an extent 
that they could be viewed as political tokens rather 
than as fully-fledged operations. 

To conclude, ‘what happened next’, was that the fur-
ther legislative and policy measures and initiatives 
that were undertaken, including practical co-opera-
tion, financing and the limited people-sharing experi-
ments, did not fundamentally alter the initial assump-
tions and arrangements for the implementation of the 
policy. Naturally, they therefore failed to address the 
‘implementation gap’ that resulted from the first phase 
of legislative harmonisation. This led to an implosion 
of the system when it was strained by increased arriv-
als in the course of 2015. 

4. Implementation of the EU asylum pol-
icy: ‘crisis-induced people-sharing initia-
tives and why they miss the mark’

Noting with concern deaths at sea and the increased 
number of arrivals to the EU territory, the European 

5 See also P De Bruycker and E Tsourdi, ‘In search 
of fairness in responsibility sharing’ (2016) 51 FMR, 
64.
6 EASO, EASO Fact Finding Report on Intra-EU 
Relocation Activities from Malta, 2012, 4.

Commission launched in May 2015 a European Agen-
da on Migration and adopted a series of measures in 
its aftermath, including two relocation decisions, re-
spectively adopted on 14 and 22 September 2015, as 
well as a proposal for a crisis relocation mechanism. 
The scale of envisaged support was certainly greater 
than in the past and a more serious effort was made 
to reflect on how responsibility was shared among the 
Member States. Do these measures signal an evolution 
in the ‘implementation governance’ of CEAS though? 
This is in fact a rhetorical question; I give some con-
ceptual accounts as to why that was not the case, fo-
cusing in particular on people-sharing.7

Most importantly these measures form part of an ex-
ceptionality regime. The two relocation decisions es-
tablish a temporary derogation to the first entry crite-
rion of the Dublin Regulation. Theirs is a time-limited 
mechanism that concerns a specific number of ben-
eficiaries. It cannot be adjusted according to the ac-
tual number of arrivals. Interestingly, Member States 
that relocate asylum seekers under this scheme are to 
receive a lump sum per relocated person under Un-
ion funding. Acknowledging that emergency fund-
ing has been disbursed to both Italy and Greece, I 
note that there is however no full equivalent under 
the normal working of the Dublin system i.e. neither 
Member States at the EU external border, nor ‘des-
tination’ Member States could claim a lump sum of 
Union funding per asylum seeker as part of the Dub-
lin system. The other proposed mechanism, that is to 
be permanently anchored in the Dublin Regulation, 
is also conceptualised as a response to an exceptional 
situation, a crisis straining the national asylum sys-
tem. None of these measures provide assurances that 
responsibility to provide protection will be shared eq-
uitably on a permanent basis. 

Moreover, all schemes concern a particular type of 
asylum seekers, those whose nationalities carry a 
first-instance recognition rate equivalent or higher to 
75% according to the latest available updated quar-
terly Union-wide average Eurostat data. This is justi-
fied by the logic of not unduly prolonging the stay in 
EU territory of third country nationals that are more 
likely to be an object of a return order. In practice, 

7 Some of the points in this analysis were raised in 
greater detail in the following publication: E Tsour-
di and P De Bruycker, ‘Relocalisation: une réponse 
adéquate face à la crise de l’asile? Note d’analyse’ 
(Newsletter EDEM, septembre 2015).

http://www.fmreview.org/destination-europe
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOL_2015_239_R_0011
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1443182569923&uri=OJ:JOL_2015_248_R_0014
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/proposal_for_regulation_of_ep_and_council_establishing_a_crisis_relocation_mechanism_en.pdf
http://alfresco.uclouvain.be/alfresco/service/guest/streamDownload/workspace/SpacesStore/fd5a87d0-1ee5-4c76-b914-d590e6a69ddd/Newsletter%20septembre%202015%20.pdf?guest=true
http://alfresco.uclouvain.be/alfresco/service/guest/streamDownload/workspace/SpacesStore/fd5a87d0-1ee5-4c76-b914-d590e6a69ddd/Newsletter%20septembre%202015%20.pdf?guest=true
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it leaves border Member States to deal with applicant 
caseloads that raise more complex facts and are thus 
more resource-intensive, if EU standards on deci-
sion-making are to be upheld. In addition, it is up to 
those same Member States to bear the responsibility 
for processing, and financing to a large extent, return. 

Finally, asylum seekers’ agency is once again largely 
disregarded in the framework of both the relocation 
and crisis mechanisms. Although Member States are 
called to take into account the ‘specific qualifications 
and characteristics of the applicants concerned, such 
as their language skills and other individual indica-
tions based on demonstrated family, cultural or social 
ties’, there is no guarantee that these will be upheld. 
Nor is their acquiescence necessary prior to the en-
forcement of a relocation decision. These restraints 
are not counterbalanced in the post-recognition 
phase, given that freedom of movement rights for rec-
ognised beneficiaries are tied to the very strict con-
ditions of the Long Term Residents Directive. Hence, 
current proposals fail to address also another set of 
factors that undermined the efficiency and practicali-
ty of previous responsibility-allocation arrangements. 

Other contributions in this publication expand in de-
tail on the nature and extent of practical co-operation 
efforts that complement these people-sharing initi-
atives. Suffice to say though that so far the mandate 
and governance structure of and method of funding 
operations for EASO have not been amended and 
therefore many of the limitations touched upon in 
the previous section persist. Therefore, on the whole, 
the ‘crisis-induced’ measures also do not seem apt to 
addressing the ‘implementation gap’ or rationalise the 
governance of what is to be a common system. 

5. Conclusion

Not so long ago, in 2014, EU institutions and Member 
States heralded the dawn of the age of implementa-
tion in the EU asylum policy.8 However, as this short 
paper has synoptically exposed, the limitations inher-
ent in the conceptualisation of EU’s asylum system, 
and lack of fair responsibility-sharing persist. This 
inability to reshape the governance of the implemen-

8 See European Council conclusions, EUCO 79/14, 
27 June 2014 and for a commentary P De Bruycker, 
‘The Missed Opportunity of the “Ypres Guidelines” 
of the European Council Regarding Immigration 
and Asylum’ (Migration Policy Centre Blog, 29 July 
2014).

tation stage, thus addressing responsibility-sharing is-
sues at their core, continues even now that the EU is 
in ‘crisis mode’. Ineffectiveness and rational thinking 
are not the only factors pointing to the necessity of 
change. I elsewhere advance an interpretation of Arti-
cle 80 TFEU enouncing the principle of solidarity and 
fair-sharing of responsibility as a provision that estab-
lishes a ‘duty to support’, i.e. that demands concrete 
action from both Member States and EU institutions 
at the implementation stage, while at the same time 
indicating how far-reaching such action should be. 9

In the meantime, EU institutions and Member States 
have made a U-turn within the course of just a few 
months and seek salvation through different paths. On 
the one hand they newly aspire to externalisation.10 
Such a solution may seem appealing at first sight, as 
one that makes ‘the problem’ disappear without even 
requiring putting our own house in order. However, 
it raises serious questions as to its compatibility with 
fundamental rights,11 let alone its viability from an in-
ternational relations perspective.12 On the other hand, 
destination Member States, that in recent months had 
to deal with increased arrivals that happened through 
uncoordinated but tolerated secondary movements, 
are increasingly finding the result of these ad-hoc ‘ar-
rangements’ unfair. One might have thought that this 

9 E. Tsourdi, Administrative Governance in the Eu-
ropean Asylum Policy: Towards a Common System 
(forthcoming, ULB 2016).
10 Press reports on the recently agreed deal of NA-
TO’s envisaged operation in the Mediterranean char-
acteristically state that the hardest hurdle to over-
come was ‘making sure the NATO mission wouldn’t 
end up acting as a transport company for migrants’ 
and that this would be ensured in the following man-
ner: ‘when NATO ships rescue people, they’ll take 
them back to Turkey rather than on to Greece’; see F 
Eder, ‘72 hours to launch NATO’s migrant mission’, 
Politico (11 February 2016)
11 See S Peers and E Roman, ‘The EU, Turkey and 
the Refugee Crisis: What could possibly go wrong?’ 
(EU Law Analysis, 5 February 2016).
12 Turkish President Recep Tayyip Erdoğan is re-
ported to have stated the following on 11th February 
2016: ‘[w]e do not have the word ‘idiot’ written on 
our foreheads. Don’t think that the planes and the 
buses are there for nothing. We will do the neces-
sary’; see EurActiv.com with agencies, ‘Erdogan 
threatens to send refugees to the EU by plane and 
bus’, Euractiv.com (11 February 2016). 

https://blogs.eui.eu/migrationpolicycentre/the-missed-opportunity-of-the-ypres-guidelines-of-the-european-council-regarding-immigration-and-asylum/
https://blogs.eui.eu/migrationpolicycentre/the-missed-opportunity-of-the-ypres-guidelines-of-the-european-council-regarding-immigration-and-asylum/
https://blogs.eui.eu/migrationpolicycentre/the-missed-opportunity-of-the-ypres-guidelines-of-the-european-council-regarding-immigration-and-asylum/
http://www.politico.eu/article/72-hours-to-launch-natos-migrant-mission-refugees-asylum-greece-turkey/
http://eulawanalysis.blogspot.be/2016/02/the-eu-turkey-and-refugee-crisis-what.html
http://eulawanalysis.blogspot.be/2016/02/the-eu-turkey-and-refugee-crisis-what.html
http://www.euractiv.com/section/justice-home-affairs/news/erdogan-threatens-to-send-refugees-to-the-eu-by-plane-and-bus/
http://www.euractiv.com/section/justice-home-affairs/news/erdogan-threatens-to-send-refugees-to-the-eu-by-plane-and-bus/
http://www.euractiv.com/section/justice-home-affairs/news/erdogan-threatens-to-send-refugees-to-the-eu-by-plane-and-bus/
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would have led them to use their political capital to 
push for the introduction of permanent measures of 
fair-responsibility sharing between all Member States, 
irrespective of their geographic position. They have 
nevertheless responded by ‘intra-EU externalisation’ 
efforts, i.e. a domino of reintroduction of internal bor-
der controls with their neighbours that can only be le-
gally sustainable through what effectively amounts to 
‘scapegoating’ Member States at EU’s external borders, 

notably Greece.13 In the meantime, EU institutions 
are calling for the same Member State to uphold its 
obligations through the Dublin Regulation in view of 
resuming transfers. We therefore seem to be moving 
back to square one… If, admittedly difficult, discus-
sions on the governance of the implementation stage 
halt in view of these developments, the ‘next day’ will 
find the EU more ill-prepared and divided than ever. 

13 See F Maiani, ‘Hotspots and Relocation Schemes: 
the right therapy for the Common European Asylum 
System?’ (EU Migration Law Blog, 3 February 2016). 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/commission_recommendation_addressed_to_the_hellenic_republic_20160210_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/commission_recommendation_addressed_to_the_hellenic_republic_20160210_en.pdf
http://eumigrationlawblog.eu/hotspots-and-relocation-schemes-the-right-therapy-for-the-common-european-asylum-system/
http://eumigrationlawblog.eu/hotspots-and-relocation-schemes-the-right-therapy-for-the-common-european-asylum-system/
http://eumigrationlawblog.eu/hotspots-and-relocation-schemes-the-right-therapy-for-the-common-european-asylum-system/
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* The views expressed herein are the personal opinions of the author, and do not necessary reflect the position of UNHCR or the United Nations.

The European Asylum Support Office, established by 
Regulation14 in 2010 and operational from mid-2011, 
has been mandated to support practical cooperation 
among EU Member States on asylum (Articles 3-7, 
EASO Regulation). According to the Preamble of the 
agency’s founding Regulation, such practical cooper-
ation was needed to ‘increase convergence and ensure 
ongoing quality’15 in the asylum claim decision-mak-
ing, in light of the acknowledged disparities in prac-
tice and standards between Member States.16 Its cen-
tral functions were also defined to include supporting 
Member States subject to ‘particular pressure’ (Arti-
cles 8-10); and contributing to the implementation 
of the CEAS (Articles 11-12). The Preamble to the 
Regulation foresaw that it should become a ‘European 
centre for expertise on asylum, so Member States are 
better able to provide international protection. while 
dealing fairly and efficiently with those who do not 
qualify’17 for such protection under EU law.

This paper seeks to analyse and draw some conclu-
sions about key areas of EASO’s activity, based on the 
experience of five years of the agency’s operation to 
date, and in the changing context in which EASO’s 
role and working methods have developed.18 It seeks 
to draw conclusions on the organisation’s positive 
achievements, as well as its limitations, and the rea-

14 Regulation (EU) 439/2010, available at http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=O-
J:L:2010:132:0011:0028:EN:PDF
15 Ibid, Recital 5
16 Ibid, Recital 2.
17 Ibid, Recital 13.
18 Note: this document does not examine in detail 
the mandate and powers of EASO, which will be 
discussed in another session.

sons for less optimal outcomes in some areas of its 
work. 

Information, documentation and analysis

Based on Article 9 of the EASO Regulation, the agen-
cy is empowered to ‘gather and analyse’ information 
on asylum, including on asylum applications, pending 
cases and decisions on asylum claims, among other 
information. Some of this data is also assembled and 
published regularly by other organisations, including 
notably Eurostat and UNHCR. Unlike Eurostat and 
HCR, however, the statistics compiled by EASO are 
compiled on a monthly basis, and confidentially shared 
with MS and EU institutions. They also appear in pub-
lic form in Quarterly Reports that are made available 
on the internet. While EASO’s statistics are admitted-
ly drawn from raw data provided by MS which has 
not been checked and verified, it has the advantage of 
appearing much earlier than that of other bodies, po-
tentially serving the needs of those users looking for 
information closer to ‘real time.’ Some question, how-
ever, whether such unverified information provides a 
sufficiently accurate and consistent EU-wide picture 
to inform critical policy-making processes.19

Training

EASO has taken forward the development of a com-
mon Training Curriculum for MS’ asylum officials, 
covering core legal questions and skills involved in the 
asylum decision-making process. This curriculum has 
been developed through e-learning and blended train-
ing tools, among others, in ways that aim to make it 

19 See Laczko et al (2016), ‘What do the data real-
ly tell us?’, Forced Migration Review: Destination 
Europe.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EN:PDF
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as accessible as possible to MS, including some which 
previously had few or no training resources for new 
staff or those in need of ongoing training. As such, it 
has addressed an important gap, which was acknowl-
edged in new provisions in the recast Asylum Proce-
dures Directive, mandatorily requiring training for 
officials on key topics. However, it remains available 
in limited languages only, and reliant on expert train-
ers from the MS to deliver key parts. It has also been 
argued that the EASO training materials could and 
should be made more widely and publicly available, 
including to lawyers and civil society, in order to build 
their skills and improve the quality of representation 
and submission in national asylum procedures, and 
in the interests of transparency and maintaining high 
standards in the materials. 
 
Special and emergency support

EASO’s work to assist States requesting support, in-
cluding in situations of ‘particular pressure’ such as 
those experienced by Italy and Greece in recent years, 
has arguably been among its most important under-
takings. The agency has emphasised its readiness 
and ability to assist States in very different situations, 
highlighting training support provided to Luxem-
bourg (2011-12) and Sweden (2012). For States with 
more far-reaching needs, however, the constraints on 
the expert resources available at EASO’s disposal have 
limited its impact. The agency relies on MS to nomi-
nate and deploy personnel to take part in ‘Asylum Sup-
port Teams’ which provide advice and capacity-build-
ing help. Yet as MS across the Union have experienced 
increased demand, their readiness and ability to make 
available experienced staff has diminished. Support to 
Greece’s asylum reform process required deployment 
of significant numbers of experts across many areas of 
the asylum process, for extended periods, in order to 
achieve far-reaching change. Yet this level of contri-
bution was more than many MS were able to sustain 
over time. 

Limits on the asylum support teams’ ability to engage 
in operational activity – extending beyond offering 
advice, suggestions for working methods and tools – 
has also been identified as a shortcoming. When Bul-
garia in 2013-14 required immediate help in the form 
of personnel deployed on the ground to construct 
shelter, provide meals and render medical services, 
UNHCR and NGOs were able to move in and address 
those gaps. EASO’s assistance to Bulgaria, by contrast, 

took the form of advice and standard operating proce-
dures to improve processes. While useful, it could be 
argued that these were not necessarily the immediate 
priority in that situation. 

Early warning – EASO is responsible for gathering 
information and supporting the operation of ‘early 
warning’ systems under its own Regulation (Article 9) 
as well as the recast Dublin Regulation (Article 33). 
Both systems place the agency in a pivotal role, as the 
information it provides should assist the Council and 
Commission to reach a decision on launching early 
warning measures. These should serve to avert situ-
ations of ‘crisis’ due to particular pressure, related to 
deficiencies in the functioning of a national asylum 
systems or otherwise. 

Yet despite mounting evidence of weaknesses in sever-
al MS’ asylum systems since 2013, the ‘early warning’ 
mechanism under the Dublin Regulation has never 
been invoked. There were reports that the Commis-
sion in 2014 was preparing to propose its use for Italy 
and Dublin, but that other MS opposed the idea, ap-
parently fearing that courts might find such measures 
constitute grounds for suspending transfers under the 
Dublin system. Although the early warning system 
should have triggered the provision of resources and 
preparation of preventative action plans, and if neces-
sary, crisis management plans, MS showed reluctance 
to use a tool designed to facilitate the provision of sol-
idarity, in the collective interest of the MS and pre-
serving asylum standards in the EU. 

Relocation and hotspots

EASO has a key role in the process of relocating asy-
lum-seekers under the emergency relocation scheme 
agreed in September 2015, as the designated agency 
responsible for dealing with asylum-seekers enter-
ing and registering in the EU’s ‘hotspots’, identifying 
asylum-seekers eligible for relocation and matching 
them with MS offering places. Relocation measures 
undertaken to date have been criticised for their slow 
pace, complex administration and disregard of key le-
gal principles and protection safeguards, among other 
problems.20 EASO’s work has been hampered by the 
limited number of personnel made available by MS to 
staff its activity, only a fraction of the several hundred 

20 F. Maiani, Hotspots and Relocation Schemes: the 
right therapy for the Common European Asylum 
System?’ Odysseus Network Blog, February 2016
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for which it called. But the apparent focus on ensuring 
that refugees do not choose their countries of asylum, 
made clear by the European Commission and others, 
may have also dissuaded some asylum-seekers from 
cooperating fully with the process. The lack of clear 
coordination arrangements between the EU agencies 
and institutions deployed to staff the hotspots, as well 
as MS and other personnel, would appear further to 
have limited the scope for an efficient, swift and pro-
tection-oriented process for distributing responsi-
bility for asylum claims more effectively among MS 
through relocation. 

In conclusion, EASO has achieved valuable outcomes 

and progress in some important areas, including in-
formation gathering, analysis and dissemination, and 
development of common training tools. However, the 
demands placed upon the CEAS in recent years have 
outpaced the resources and commitment to collective 
and mutually-supportive action that MS have been 
ready to invest in practical cooperation. Expectations 
and shifting priorities around the EASO’s work have 
not been managed in a way that could have made clear 
the need for greater MS engagement and stronger co-
ordination mechanisms to facilitate more effective 
implementation of the CEAS’ goals and standards, in 
line with the principle of solidarity.
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Solidarity as a sovereignty-reducing penalty for 
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Philippe De Bruycker
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Professor at the Migration Policy Centre (MPC), European University Institute (EUI) 
and at Institute for European Studies of the Université libre de Bruxelles (ULB)

EU agencies like Frontex for the external borders pol-
icy or EASO for the asylum policy are European tools 
for establishing solidarity between Member States. 
Their goal is indeed to support Member States to bet-
ter implement the EU rules and policies in those are-
as. Because those agencies receive their funding from 
the EU budget, the services they provide are clearly of 
significant benefit to Member States. As each Mem-
ber State contributes to the EU budget, solidarity is 
stronger when the agencies develop activities target-
ing in particular Member States that are facing dispro-
portionate pressures, such as Greece, for instance, in 
the case of external border management.

The European Commission tabled on 15 December 
2016 a proposal aimed at reinforcing the Frontex 
Agency by transforming it into a “European Border 
and Coast Guard Agency” (COM(2015)671). There is 
without doubt a need to reinforce the control of the 
external borders in the crisis that the EU has faced 
since 2015. This is the responsibility element behind 
that proposal. Simultaneously, there is also a need to 
strengthen the solidarity between Member States. This 
has finally been recognised by the EU in the field of 
asylum, in particular with the proposals on the reloca-
tion of asylum seekers between Member States. There 
is obviously also a need for solidarity in the external 
borders policy as the Member States controlling those 
borders act not only for their own interest but also for 
the interest of the entire Schengen Area.

There is actually an inversely proportional relationship 
between both elements: the more responsibility is Eu-
ropean, the less there is a need for solidarity between 
Member States; the less responsibility is European, the 
more there is a need for solidarity between Member 
States. This is why it is important firstly to understand 

precisely how responsibility will be shared between 
the EU and its Member States regarding the control 
of external borders in the new European Border and 
Coast Guard. Secondly, on the basis of the results of 
that analysis, it will be possible to evaluate whether or 
not responsibility and solidarity are adequately fixed 
at the right level in the Commission proposal.

1. From the network model to a hierarchi-
cal model

The Frontex Agency has been build as the European 
core of a network made of the national authorities in 
charge of border controls. Despite the fact that the 
new Commission proposal intends to enlarge consid-
erably the competences of Frontex, the biggest envis-
aged change concerns the institutional nature of the 
Agency: if the proposal is adopted without fundamen-
tal changes, Frontex will become the line manager of 
Member States’ authorities in charge of external bor-
ders control. The goal of the proposal is to remedy to 
the insufficient power of Frontex, which desperately 
needs the cooperation of Member States to act effi-
ciently.

Several of the envisaged provisions make this clear: 

• Frontex will adopt a European “operational and 
technical strategy” with which the “national strat-
egies” that are to be established will have to be “co-
herent” (Article 3);

• Member States shall “take Frontex risk analysis 
into account when planning their activities” (Ar-
ticle 10(6)); 

• Member States have a general obligation to pro-
vide timely and accurate information to the Agen-
cy (Article 9);

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/securing-eu-borders/legal-documents/docs/regulation_on_the_european_border_and_coast_guard_en.pdf
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• The Agency will deploy in Member States its own 
Liaison Officers who will report regularly to its 
Executive Director on the capacity of Member 
States to deal with the situation at their external 
borders (Article 11(3)(e));

• Frontex will control Member States’ “capacity” to 
control their section of external borders: if this 
“vulnerability assessment” concludes that their 
capacity is insufficient, a sanction is foreseen: the 
Executive Director can take a “binding decision 
imposing corrective measures” to the Member 
State and if this decision is not implemented, the 
Management board of the Agency and finally the 
European Commission may intervene (Article 
12);

• Finally, the proposal contains a provision giving 
to the Agency the power to substitute a Mem-
ber State’s authorities in the case of non-imple-
mentation of the corrective measures following 
a vulnerability assessment or in the case of “dis-
proportionate migratory pressure at the external 
border risking to jeopardise the Schengen Area”; 
in such a case, the Member State will be obliged 
to cooperate with the Agency, which will apply 
the measures identified by the Commission. This 
mechanism foreseen by Article 18 of the proposal 
became immediately infamous as several Mem-
ber States expressed their opposition to what they 
consider as a violation of their sovereignty. 

2. Responsibility versus solidarity

The Commission proposal envisages transforming the 
implementation of EU legislation in the field of exter-
nal borders into a shared responsibility, while Mem-
ber States have thus far been in charge of controlling 
their borders corresponding to external borders of the 
Schengen Area. 

The Preamble of the Commission proposal is clear on 
the way responsibility will be shared between the EU 
and its Member States by saying that “Member States 
retain the primary responsibility for the management 
of their section of the external borders in their interest 
and in the interest of all member States (recital 5). This 
underlines that border guards are functionally split 
by playing a double role at national and at Europe-

an level. However, border guards remain organically 
national as their appointment, salary and equipment 
correspond to a responsibility of each of the Member 
States. One can therefore conclude that the European 
Border and Coast Guard proposal prioritises national 
responsibility over European solidarity. 

This does not mean, however, that it is not adequate 
for contributing to resolving the present crisis at the 
Greek external borders of the EU. On the contrary, 
by presenting it as a sanction consisting of the dimin-
ishing of the sovereignty of an irresponsible Member 
State, it can make solidarity more acceptable for the 
other Member States. However, such a solution will 
probably prove to be insufficient: firstly, it provides 
only a temporary solution to a structural problem 
as the envisaged tools (Joint operations of Member 
States coordinated by Frontex and Rapid Border In-
terventions of border guards) are temporary in time; 
secondly, if such a solution may prove to be useful in 
the short term, it may be counter-productive in the 
long run. The lack of financial solidarity between the 
Schengen States in the funding of border manage-
ment may indeed incite Member States with external 
borders to disinvest as the sanction that they risk is… 
that the EU will intervene instead with its own fund-
ing! This could actually even act as a catalyst for more 
future crises at the external borders of the Schengen 
Area…

One could then think that more financial solidari-
ty between Member States would be the solution to 
such distribution of executive competences. Howev-
er, some Member States that would be requested to 
contribute more to the EU budget could, with a cer-
tain logic, say that they also want to decide about how 
their money is used, in particular if they do not trust 
- as is the case for the moment - the Southern Member 
States in charge of the critical Schengen external bor-
ders. Therefore, the only solution seems to be to pro-
gress towards a model where the responsibility for the 
management of the external borders would no longer 
be shared with Member States but rather concentrated 
into some kind of truly European agencies resembling 
federal ones…
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Control and Closure of Internal Borders in the 
Schengen	Area
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I.	From	the	Schengen	Agreements	to	Arti-
cle	77	TFEU	and	to	the	Schengen	Borders	
Code

The subject of control and closure of internal borders 
in the Schengen Area, i.e. an area in which the free 
movement of persons across the internal borders of 
the EU (the common borders of the Member States) 
is ensured, must be contextualized by Article 77(1) 
TFEU. According to this provision, the Union shall 
develop a policy with a view to (a) ensuring the ab-
sence of any controls on persons, whatever their na-
tionality, when crossing internal borders and (b) car-
rying out checks on persons and efficient monitoring 
of the crossing of external borders. Free movement of 
persons within the area without internal border con-
trol is thus “a key Union achievement”, the origins of 
which are in the Schengen Agreement of 1985 and in 
the Schengen Convention of 1990. The latter, recalling 
that the Treaties establishing the European Commu-
nities, “supplemented by the Single European Act”, de-
fined the internal market as comprising “an area with-
out internal frontiers”, provided for in Article 2(1) that 
“internal borders may be crossed at any point without 
any checks on persons being carried out”. However, 
this fundamental rule should not prevent a Contract-
ing Party from deciding, “where public policy or na-
tional security so require”, that “for a limited period 
national border checks appropriate to the situation 
shall be carried out at internal borders”.

The Schengen acquis was transformed into EU law 
with the entry into force of the Amsterdam Treaty and 
has been developed since then in the framework of the 
EU in order to contribute towards achieving the ob-
jective of offering Union citizens “an area of freedom, 
security and justice without internal borders”. Cur-
rently the common rules on the crossing of external 
borders, on the abolition of checks at internal borders 

and on the temporary reintroduction of border con-
trol at internal borders in exceptional circumstances 
are codified by the Schengen Borders Code – SBC 
(Regulation No 562/2006 of 15 March 2006) which re-
pealed and substituted the provisions of the Schengen 
Convention regulating those matters. The common 
rules on the reintroduction of border control at inter-
nal borders (Articles 23 to 31) were recently amended 
by Regulation No 1051/2013 of 22 October 2013.

The Schengen Area comprises currently 22 EU Mem-
ber States and 4 third States. The 26 are usually desig-
nated as the ‘Schengen States’. The SBC is fully appli-
cable to all of them.

II. On the Concepts of Control and Clo-
sure of the Schengen Internal Borders

The SBC defines ‘border control’ as “the activity car-
ried out at a border, in accordance with and for the 
purposes of this [Code], in response exclusively to an 
intention to cross or the act of crossing that border, re-
gardless of any other consideration, consisting of bor-
der checks and border surveillance”. ‘Border checks’ 
are “the checks carried out at border crossing points, 
to ensure that persons, including their means of trans-
port and the objects in their possession, may be au-
thorized to enter the territory of the [Schengen] States 
or authorized to leave it”. Finally, ‘border surveillance’ 
is defined as “the surveillance of borders between 
border crossing points and the surveillance of border 
crossing points outside the fixed opening hours, in 
order to prevent persons from circumventing border 
checks” [Article 2(9) to (11)].

The SBC does not foresee any “closure of internal 
borders”, but only the closure of a “specific border 
crossing point”. Although Article 2(8) defines a ‘bor-
der crossing point’ as “any crossing point authorized 

mailto:np%40fd.unl.pt?subject=
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456911665526&uri=CELEX:32006R0562
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1456911722361&uri=CELEX:32013R1051
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by the competent authorities for the crossing of ex-
ternal borders”, Article 22 expressly refers to “road 
crossing-points at internal borders”. Furthermore, 
Article 28 provides that, where border control at in-
ternal borders is reintroduced, the relevant provisions 
of Title II of the SBC (“External Borders”) shall apply 
mutatis mutandis. It follows that it is also possible for 
a Schengen State to temporarily close a ‘specific cross-
ing point’ at an internal border. This is very different 
from closing an entire (internal) border between all 
the border crossing points – besides, such a mission 
would, to some extent, be impossible as was demon-
strated namely by the “Berlin wall”, which was never 
completely ‘sealed’...

III.	The	new	“common	rules	on	the	tem-
porary reintroduction of border control 
at internal borders in exceptional circum-
stances”

Before the entry into force of Regulation No 
1051/2013, the SBC foresaw in Article 23 the tempo-
rary and exceptional reintroduction of border control 
at internal borders where a Schengen State was facing 
a serious threat to public policy or internal security 
deriving either from foreseeable events (for instance, 
a contested international summit, a very disputed in-
ternational sport event, etc.) or in cases requiring ur-
gent action (a terrorist incident). In the former case 
the procedure to be followed was set out by Article 
24 and included the obligation for the Schengen State 
that was planning to reintroduce border control at in-
ternal borders to notify as soon as possible the oth-
er Schengen States and the Commission and supply 
them with the pertinent information. Following that 
notification, the Commission, with a view to examin-
ing the proportionality of the measure at stake, could 
issue an opinion. In the latter case the procedure was 
established by Article 25, according to which the duty 
to notify and supply information to the other Schen-
gen States and the Commission was obviously ex post, 
“without delay”. Furthermore, Article 26 established a 
procedure for prolonging border controls at internal 
borders. Through this procedure the “limited period 
of no more than 30 days or for the foreseeable dura-
tion of the serious threat if its duration exceeds the 
period of 30 days” could be prolonged for an undeter-
mined period, provided that it did not “exceed what 
is strictly necessary to respond to the serious threat” 
[Article 23(1)].

The amendments introduced in the SBC by Regula-

tion 1051/2013 amount, on the one hand, to more 
detailed and “communitarised” substantive and pro-
cedural rules for the temporary reintroduction of 
border control at internal borders in cases of serious 
threat to public policy or internal security of a Schen-
gen State deriving from foreseeable events (Article 24) 
or requiring immediate action (Article 25). On the 
other hand, a new and controversial “specific proce-
dure where exceptional circumstances put the overall 
functioning of the area without internal border con-
trol at risk” was created (Articles 26 and 26a). The risk 
should be a result of “persistent serious deficiencies” 
relating to external border control carried out by one 
or more Schengen States “and insofar as those circum-
stances constitute a serious threat to public policy or 
internal security within the area without internal bor-
der control or within parts thereof ”. The new “specific 
procedure” seems likely to put the duty of solidarity 
between the Member States at risk, especially if the 
context is as problematic as the ‘refugee crisis’. In all 
these cases the Commission has acquired a more ac-
tive and interventional role [Articles 24(4) to (6) and 
25(2)].

The new Chapter II of Title III SBC begins by setting 
out a “General framework for the temporary reintro-
duction of border control at internal borders” and for 
the prolonging of this control. Such framework in-
cludes a new and important provision according to 
which the border control “shall only be reintroduced 
as a last resort” [Article 23(2)]. Furthermore, in ac-
cordance with Article 23a, the Schengen State con-
cerned “shall assess the extent to which such a meas-
ure is likely to adequately remedy the threat to public 
policy or internal security, and shall assess the pro-
portionality of the measure in relation to that threat”. 
For that purpose, it shall take namely into account the 
likely impact of such a measure on free movement of 
persons within the Schengen Area. The current Arti-
cle 23(4) provides that, in the cases of reintroduction 
of border control at internal borders enumerated by 
the former version of the SBC, the total period dur-
ing which such control is reintroduced, including any 
prolongation of up to 30 days, “shall not exceed six 
months”.

Since September 2015 six Schengen States – Germany, 
Austria, Sweden Denmark, Norway and more recent-
ly Belgium – applied Article 24 or 25 SBC in order to 
reintroduce border control in all their internal bor-
ders in connection to migratory flows. France, how-
ever, reintroduced such border control in connection 
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with security reasons (emergency state declared fur-
ther to the terrorist attacks in Paris on 13 November 
2015). In its opinion on the necessity and proportion-
ality of the controls at internal borders reintroduced 
by Germany and Austria, issued on 23 October 2015, 
the Commission considered such reintroduction in 
compliance with the SBC, since it was intended to 
maintain the control over the extraordinary number 
of arriving persons by means allowed under national 
and EU law “in relation to the fact that most of those 
persons had not been registered in another Schengen 
State and the non-registration of those persons led to 
a security deficit given their sheer number”.

Concerning, finally, the new Articles 26 and 26a SBC 
and going straight to the point, these provisions al-
low, as a maximum, the suspension, isolation or, per-
haps better, the ostracism from the Schengen Area of 
a Schengen State faced with unmanageable difficul-
ties in controlling its external borders pursuant to the 
SBC, due to a unprecedented migration and refugees 
pressure over these borders. Such suspension is legally 
possible only through the adoption of a Council rec-
ommendation to “one or more Member States” (and 
certainly not to the Member State to be “ostracised”) 
in the sense that this/these Member State(s) “decide to 
reintroduce border control at all or at specific parts of 
their internal borders”. This recommendation shall be 
based on a proposal from the Commission, “as a last re-
sort and as a measure to protect the common interests 
within the area without internal border control, where 
all other measures (...) are ineffective in mitigating the 
serious threat [to public policy or internal security]” 
caused by “persistent serious deficiencies relating to 
external border control” carried out by the Schengen 
State at stake. However, before the Commission may 
trigger the application of the procedure provided for 
by Article 26, two cumulative conditions should be 
met. Firstly, such deficiencies must be identified in a 
prior evaluation report drawn up pursuant to Article 
14 of Council Regulation No 1053/2013. Secondly, the 
Commission should conclude that the special situa-
tion persists after a three-month period during which 
the evaluated Schengen State neither followed the rec-
ommendations adopted by the Council to remedy any 
deficiencies identified in the evaluation report, pur-
suant to Article 15 of that Regulation, nor the recom-
mendations of the Commission adopted “with a view 
to ensuring compliance with the recommendations 
referred to in Article 15 of that Regulation” [Article 
19b(1) and (3) SBC]. In such conditions border con-
trol at internal borders may be reintroduced for a pe-

riod of up to six months, which can be extended, no 
more than three times, for a further period of up to six 
months if the exceptional circumstances persist. Thus, 
a total of two years of derogations to free movement of 
persons within the Schengen Area.

Although Article 26 SBC enables the Council to “rec-
ommend that one or more Member States decide to 
reintroduce border control at all or at specific parts 
of their internal borders”, this provision should be in-
terpreted, in accordance with the principle of propor-
tionality, as only enabling Schengen States to reintro-
duce or to maintain border control at their internal 
borders with the Schengen State concerning which the 
Council recommended a reintroduction or maintain-
ing of border control, due to the serious deficiencies 
in the carrying out of external border control identi-
fied in the evaluation report. The provision does not 
allow every Schengen State to do that with all the oth-
ers. Such an interpretation would disproportionately 
jeopardize “the free movement of persons within the 
area without internal border control”. Furthermore, 
Article 26 is the only provision of the SBC that allows 
the temporary extension of the total period during 
which border control is reintroduced to a maximum 
length of two years [Article 23(4)]. But this is only ap-
plicable to the Schengen States to which the Council 
recommended the reintroduction of border control in 
their internal borders.

In any case, Article 26 SBC seems to be based on a 
hypothesis which – if not dismissed by EU solidarity 
measures of technical and financial support towards 
the Schengen State with unmanageable difficulties 
in controlling its external – will weaken not only the 
Schengen State in question but also the whole of the 
EU. Furthermore, the ostracism of a Schengen State 
faced with such a situation through the application 
of Article 26 will appear to be a form of punishment 
for that State, as if it were necessarily guilty for being 
faced with circumstances objectively beyond its con-
trol. Given the geo-political situation surrounding the 
southern and eastern EU external borders, it is not 
difficult to foresee which Member States could poten-
tially be the first recipient(s) of that kind of ‘punitive 
measures’...

In this context, the Council has just adopted on 12 
February 2016 a recommendation pursuant to Ar-
ticle 15 of Regulation No 1053/2013 and prompting 
Greece to “remedial actions to address the serious de-
ficiencies identified by the evaluation report adopted 
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on 2 February 2016 by the Commission, following 
an unannounced on-site evaluation visit to Greek sea 
and land border sites carried out from 10 to 13 No-
vember 2015. Hopefully such a recommendation will 
not culminate in the implementation of a Council rec-
ommendation pursuant to Article 26 SBC, urging all 

the other Schengen States to reintroduce border con-
trol at their internal borders with Greece, which are 
exclusively maritime and/or aerial borders. It would 
be another very bad sign for the EU.
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Hotspots: the case of Greece

Aikaterini Drakopoulou 
Member of the Legal Department, Greek Council for Refugees 

Introduction

This paper aims to give a brief overview of the devel-
opments with regard to Hotspots21 in Greece. It needs 
to be stressed that, given the fact that staggering and 
ongoing changes occur in a daily basis, this attempt 
will have to face the challenge of describing a very flu-
id picture.

Until mid February, solely the Hotspot in Lesvos was 
functional, yet still not fully operational.22, 23 The Hot-
spot in Chios has been inaugurated only on the 16th 
of February.24 According to the Greek Government, 
the Hotspots in Leros and Samos are also set up and 
their operation is to be expected in the foreseeable fu-

21 EC, The Hotspot Approach to managing Excep-
tional Migratory Flows, available at: http://ec.europa.
eu/dgs/home-affairs/what-we-do/policies/europe-
an-agenda-migration/background-information/
docs/2_hotspots_en.pdf
22 EC, Commission Recommendation of 10.02.2016 
addressed to the Hellenic Republic on urgent meas-
ures on the urgent measures to be taken by Greece 
in view of the resumption of transfers under Regula-
tion (EU) No. 604/2013, 10 February 2016, available 
at: http://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=OJ:L:2016:038:TOC
23 The hotspot in Lesvos was inaugurated on the 
16 October 2015. Please see, EC, Remarks by Com-
missioner Avramopoulos in Athens, following his 
visit in Lesvos, 17 October 2015, available at: https://
ec.europa.eu/commission/2014-2019/avramopoulos/
announcements/remarks-commissioner-avramopou-
los-athens-following-his-visit-lesvos_en
24 CNN Greece, Εγκαινιάζεται αύριο το hot spot 
στη Χίο, 15 Φεβρουαρίου 2016, available at: http://
www.cnn.gr/news/ellada/story/21800/egkainiaze-
tai-ayrio-to-hot-spot-sti-xio (in Greek)

ture.25 Little progress has been made with regard to 
the construction of the Hotspot in Kos. The total ca-
pacity of Hotspots will be around 7000 places, which 
was about the number of daily arrivals in Lesvos dur-
ing October.26

Even though there is still no clear picture of the im-
plementation of the hotspot approach in practice, 
several concerns can be expressed both in the light of 
the functioning of the Hotspot in Lesvos to-date and 
the problematic aspects of the Hotspots approach in 
general. 

No tailored national legislation

At the moment, no tailored national legislation has 
been set in force to regulate the establishment of 
Hotspots and the procedures taking place within 
their context. The Common Ministerial Decision No 
2969/201527 issued in December 2015 provides for the 
establishment of five “First Reception Centers” in the 
Eastern Aegean islands of Lesvos, Kos, Chios, Samos 
and Leros, the regulation of which is provided for by 
existing legislation regarding First Reception Ser-

25 Kathimerini, Four of Greece’s five ‘hotspot’ 
migrant centres ready, says Kammenos, 16 Feb-
ruary 2016, available at: http://www.ekathimerini.
com/206027/article/ekathimerini/news/four-of-
greeces-five-hotspot-migrant-centres-ready-says-
kammenos
26 UNHCR, Lesvos island snapshot – 27 Nov. 2015 
available at: http://reliefweb.int/report/greece/greece-
lesvos-island-snapshot-27-nov-2015
27 Common Ministerial Decision No 2969/2015 
(OG 2602/Β/2-12-2015)
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vice.28 However, this legislation fails to respond to and 
regulate all the challenges arising within the scope of 
Hotspots’ function. As a result, issues not addressed 
by the existing legislation, for example the involve-
ment of EU Agencies, remain in a legislative vacuum. 
Only recently, a draft law29 for the amendment of the 
Law Regulating First Reception Services30 (hereinaf-
ter Draft Law) aiming to plug this gap has been under 
public consultation. 

First reception services 

Contrary to the national first reception legal frame-
work,31 the vast majority of the people registered in 
the Hotspot are not provided with first reception 
services. In particular, in Lesvos those who are regis-
tered by the Greek Police as unaccompanied minors 
are almost exclusively referred to the First Reception 
Service and thus benefit from such services, yet in 
conditions that amount to de facto detention.32 It is, 
however, interesting to mention that, minors com-
monly declare themselves as adults or accompanied, 
in order to avoid detention. Therefore, as no special 
procedure for age assessment or screening is conduct-
ed by the Police, only a relatively insignificant number 
of minors, declaring themselves as unaccompanied 
minors before the police, are in practice referred to the 
First Reception Service. The failure to offer first recep-
tion services to all newcomers not only raises major 
protection issues as such, but also does not guaran-
tee that vulnerabilities can be identified– even though 
this might also play an important role with regard to 

28 Law 3907/2011 ‘On the Establishment of an Asy-
lum Service and a First Reception Service, transpo-
sition into Greek Legislation of the provisions of the 
Directive 2008/115/EC “on common standards and 
procedures in Member States for returning illegally 
staying third- country nationals” and other provi-
sions”.
29 Ministry of Interior and Administrative Recon-
struction, Website for Consultations,“Amendment of 
the Law 3907/2011 and Law 4251/2014- Adaptation 
of Greek Legislation” available at: http://www.open-
gov.gr/ypes/?p=3471
30 Ibid no.7
31 Article 7 of Law 3907/2011.
32 Greek Council for Refugees, Mission in Lesvos, 
February 2016, available at: http://www.gcr.gr/index.
php/en/action/gcr-missions/island-activity-reports/
item/530-lesvos-2015 (in Greek)

relocation procedure – and properly addressed.

Asylum	Service’s	capacity

What is also challenging for the fulfilment of the pur-
poses of the Hotspot approach is the capacity of the 
Asylum Service. The latter, which is the competent 
authority to deal with both the asylum and relocation 
applications of newly arrived population and the asy-
lum claims of third country nationals already residing 
in Greece, can receive and process around 1500 appli-
cations per month.33 This amounts to not more than 
18000 applications per year. Therefore it is apparent 
that, unless there is an emphatic and immediate sup-
port of the Asylum Service, Greece will not be in a 
position to receive and process the 65000 applications 
for relocation as provided to be done by the relocation 
scheme within a two-year period,34 let alone guarantee 
full and unimpeded access to the asylum procedure 
to everyone willing to seek international protection. 
Bearing in mind the extremely high numbers of arriv-
als35 and the high percentage of prima facie refugees 
amongst the newcomers,36 the limited capacity of the 
Greek Asylum Service reveals itself to be even an even 
more problematic issue. 

33 Maria Stavropoulou, ‘Refugee protection in 
Europe: time for a major overhaul?’ in Forced Migra-
tion Review No55, January 2016, available at: http://
www.fmreview.org/en/destination-europe/stav-
ropoulou.pdf
34 Council Decision (EU) 2015/1523 of 14 Septem-
ber 2015 establishing provisional measures in the 
area of international protection for the benefit of Italy 
and of Greece and Council Decision (EU) 2015/1601 
of 22 September 2015 establishing provisional meas-
ures in the area of international protection for the 
benefit of Italy and Greece
35 According to UNHCR the total number of ar-
rivals of third country nationals in Greece was over 
860.000. Please see: UNHCR, GREECE REFUGEE 
EMERGENCY RESPONSE- UPDATE #8, available 
at: http://reliefweb.int/report/greece/greece-ref-
ugee-emergency-response-update-8-29-novem-
ber-31-december-2015
36 According to UNHCR, since January 2016 the 
63% of the arrivals concerns of third country nation-
als from Syria and Iraq. Please see: UNHCR, Greece 
data snapshot 16 Feb 2016, available at: http://data.
unhcr.org/mediterranean/country.php?id=83
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EU	Agencies

The Hotspots approach involves operational support 
from EU Agencies. Their involvement plays a critical 
role in a series of procedures taking place within the 
context of hotspots. However, such an involvement 
is not provided for by the existing national legisla-
tion. The draft law for the reform of the first recep-
tion framework does provide for the operation of EU 
Agencies. However, the actual extent of their support 
and the exact framework of their operation are not 
clearly set out in the draft law as this is instead pro-
posed to be regulated via memorandums between the 
Greek Authorities and those EU Agencies. Concerns 
are also expressed due to the fact that, as provided by 
the draft law, the European Asylum Support Office 
(hereinafter EASO) is to be involved in the identifica-
tion and reception procedures, even though the only 
aspect of these procedures relevant to EASO is the 
referral of the newcomers to the asylum procedure.37 
Another major issue concerning the involvement of 
the EU Agencies is the fact that no national legal pro-
cedure is provided for the control and the challenge 
of the procedures conducted by them or of their find-
ings, despite the great impact these may have. A very 
illustrative example of that has to do with the – not 
uncommon – incorrect registration of individuals’ 
nationalities, which is based on the findings of the Eu-
ropean Agency for the Management of Operational 
Cooperation at the External Borders of the Member 
States of the European Union (FRONTEX). The lack 
of a procedure or mechanism to challenge these find-
ings renders it extremely difficult or even impossible 
in practice to challenge an incorrect or inaccurate reg-
istration.

Detention and Return Operations

According to the hotspot approach, return operations 
will be conducted for those who are not in need of 
international protection. However, concerns arise re-
garding the treatment of those not wishing to enter 
the Greek Asylum System or not having access to it. 
Since December 2015, newcomers coming from Tur-
key and the Maghreb countries face detention upon 
arrival, contrary to newcomers of other nationalities 

37 ECRE, New Greek Law to Include Detention 
Regime to Hotspots, 12 February 2016, available at: 
http://ecre.org/component/content/article/70-week-
ly-bulletin-articles/1379-new-greek-law-to-in-
clude-detention-regime-in-hotspots.html

who are not detained.38 Although Greek legislation 
provides that detention shall be an exceptional meas-
ure,39 the significant concerns that Greece is heading 
to a generalized detention scheme appear to become 
true. In particular, the Draft Law provides that peo-
ple entering a Hotspot will be subject to freedom of 
movement restrictions within the premises of the cen-
tre for a period of 3 days. This restriction is applied as a 
general rule, without any prior individualized assess-
ment. In cases where the reception and identification 
procedure has not been completed within the initial 
3 days, there is a possibility of prolonging the restric-
tion of free movement for a further 25 days in order to 
complete the procedure. Judicial challenge is possible 
only against the decision to prolong the freedom of 
movement restriction.40 According to the Draft Law, 
the people under restriction of movement are provid-
ed with information regarding their rights and can be 
in contact with NGOs. However, not only is free legal 
aid not provided by the law, but access to Hotspots for 
NGOs providing legal aid is not explicitly provided ei-
ther. Therefore, the actual access of newcomers to free 
legal aid is at stake. It is interesting to highlight that, so 
far, the restrictions of liberty posed to the people en-
tering the “First Reception Centres” established under 
Law 3907/2011 amounted to de facto detention.41 In 
the light of all the above, it is critical that all the safe-
guards regarding detention and returns (i.e. proper 
detention conditions, proper information provision, 
examination of alternative measures, administrative 
or judicial review of detention that can be exercised in 
practice, access to legal assistance, access to asylum, 
etc.) are respected. 

Relocation

The Hotspot approach is supposed to contribute also 
to the implementation of the Relocation scheme. Cer-
tain issues should also briefly be raised in that respect. 
Firstly, no tailored national legislation has been put in 
place to regulate the scheme. So far, relocation proce-

38 UNHCR, Greece Refugee Emergency Re-
sponse - Update #8, 29 November - 31 Decem-
ber 2015, available at: http://reliefweb.int/report/
greece/greece-refugee-emergency-response-up-
date-8-29-november-31-december-2015
39 Article 30 par. 1 of Law 3907/2011.
40 Article 9 of Draft Law
41 ECRE, What’s in a name? The reality of First 
“Reception” at Evros: AIDA Fact-Finding Mission in 
Greece, February 2015
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dures have been regulated by analogy to the Dublin 
Regulation.42 As a result, a lot of issues not addressed 
by the Regulation remain in a legislative vacuum. 
The criteria examined regarding the country alloca-
tion are not clear, thus information provided cannot 
be comprehensive. The relocation scheme provides a 
no- choice basis allocation, even if the asylum seeker 
is asked by the Asylum Service to express a non-bind-
ing preference about which country he or she would 
like to be relocated to. However, it seems that taking 
into consideration the will of the individual regarding 
the Member State of relocation would have a positive 
effect on halting secondary movement between Mem-
ber States. On this ground, the individuals subjected 
to a relocation procedure should be given the chance 
to appeal against relocation decisions in order to dis-
pute the selection of the Member State of relocation 
and asking to be relocated to one of the three Member 
States for which the asylum seeker in the relocation 
procedure has already expressed a preference. Also, 
an effective remedy against decisions concerning el-
igibility should also be provided. So far the scheme 
has not been an alluring one as the potentially eligible 
individuals are reluctant to get into a lengthy proce-
dure, that might last even two months, only to end 
up in a country with poor reception conditions and/
or integration policies. Lastly, the relocation scheme 
does not seem to serve its purpose, that is to say the 
enhancement of burden sharing between Member 

42 Council Decision (EU) 2015/1523 of 14 Septem-
ber 2015 establishing provisional measures in the 
area of international protection for the benefit of Italy 
and of Greece and Council Decision (EU) 2015/1601 
of 22 September 2015 establishing provisional meas-
ures in the area of international protection for the 
benefit of Italy and Greece

States, given the fact that the provision for relocation 
concerns a relatively insignificant number of people 
compared to the extremely high numbers of arrivals 
and the high percentage of newcomers in clear need 
of international protection.43 What is also indicative 
of this is the reluctance of some Member States to 
pledge places, as well as the fact that the number of 
places formally indicated as available are significantly 
lower.44 

Conclusion

A lot more is to be done in order for Greece to fulfil its 
commitments under the Common European Asylum 
System (CEAS) and implement the Priority Actions 
under the European Agenda on Migration. Current 
pressure on behalf of the rest Member States will lead 
to further progress in the near future. However, when 
it comes to solidarity and burden-sharing, what is to 
be taken into consideration is the actual capacity of 
economically devastated Greece to provide protec-
tion to all the persons in need reaching its territory, 
given the limited capacity of the Asylum Service, the 
extremely limited integration of the recognized refu-
gees, the small number of people to be relocated, the 
massive flows and the high number of people in need 
of international protection arriving. 

43 According to UNHCR, the total number of ar-
rivals of third country nationals in Greece was about 
860,000. Please see: UNHCR, GREECE REFUGEE 
EMERGENCY RESPONSE- UPDATE #8, available 
at: http://reliefweb.int/report/greece/greece-ref-
ugee-emergency-response-update-8-29-novem-
ber-31-december-2015. Since January 2016 the 63% 
of the arrivals concerns of third country nationals 
from Syria and Iraq. Please see: UNHCR, Greece 
data snapshot 16 Feb 2016, available at: http://data.
unhcr.org/mediterranean/country.php?id=83
44 UNHCR, Building on the lesson Learned to Make 
Relocation Schemes Work More Efficiently, January 
2016, available at: www.unhcr.org/569fad556.pdf

http://reliefweb.int/report/greece/greece-refugee-emergency-response-update-8-29-november-31-december-2015
http://reliefweb.int/report/greece/greece-refugee-emergency-response-update-8-29-november-31-december-2015
http://reliefweb.int/report/greece/greece-refugee-emergency-response-update-8-29-november-31-december-2015
http://data.unhcr.org/mediterranean/country.php?id=83
http://data.unhcr.org/mediterranean/country.php?id=83
http://www.unhcr.org/569fad556.pdf

